STATE OF SOUTH CAROLINA
)






)
RESOLUTION 14-18
COUNTY OF
NEWBERRY

)


A RESOLUTION CONSENTING TO A TEN-YEAR EXTENSION OF THE TERMINATION DATE FOR KOMATSU AMERICA CORP. UNDER ITS FEE AGREEMENT WITH NEWBERRY COUNTY PURSUANT TO TITLE 12, CHAPTER 44 OF THE CODE OF LAWS OF SOUTH CAROLINA, 1976, AS AMENDED, AND OTHER MATTERS RELATED THERETO.


WHEREAS, Newberry County, South Carolina (the “County”) and Komatsu America Corp. (the “Company”) entered into an Inducement and Millage Rate Agreement, a Lease Agreement, and other documents, each dated as of December 5, 2001, pursuant to which the certain real property and improvements thereto and certain machinery and equipment, fixtures, and other personal property installed thereon (collectively the “Project”) were conveyed to the County pursuant to a fee-in-lieu of tax (“FILOT”) arrangement under Title 4, Chapter 12, Code of Laws of South Carolina (1976), as amended (the “Title Act”); and 


WHEREAS, pursuant to the provisions of Chapter 44 of Title 12, Code of Laws of South Carolina, 1976, as amended (the “Act”), the County and the Company entered into a Fee Agreement dated as of September 5, 2012 (the “Agreement”), whereby the FILOT arrangement under the Title Act was converted and transferred to a substantially similar FILOT arrangement under the Act; and


WHEREAS, under the Agreement, the Fee Term (as defined therein) with respect to the Project ends on last day of the property tax year which is the nineteenth year following the last day of the property tax year in which each phase of the Project was placed in service, unless otherwise extended (the “Termination Date”); and 

WHEREAS, the Company has requested a ten-year extension of the Termination Date pursuant to Section 12-44-30(21) of the Act; and 


WHEREAS, the Company has prepared and presented to the County Council the form of an Amendment to Fee Agreement which provides for a ten-year extension of the Termination Date, a copy of which is attached hereto as Exhibit A.


NOW, THEREFORE, BE IT ORDAINED by the Newberry County Council (“County Council”) in a meeting duly assembled as follows:

Section 1.
In accordance with Section 12-44-30(21) of the Act, the County hereby consents to a ten-year extension of the Termination Date.


Section 2.
The Chairman of the County Council, for and on behalf of the County, is hereby authorized and directed to execute the Amendment to Fee Agreement and to do any and all things necessary to effect the extension of the Termination Date and the performance of all obligations of the County under and pursuant to the Agreement.


Section 3.
The provisions of this Resolution are hereby declared to be separable, and if any section, phrase, or provision shall for any reason be declared by a court of competent jurisdiction to be invalid or unenforceable, such declaration shall not affect the validity of the remainder of the sections, phrases, and provisions hereunder.


Section 4.
All orders, resolutions, ordinances, and parts thereof in conflict herewith are, to the extent of such conflict, hereby repealed, and this Resolution shall take effect and be in full force from and after its passage and approval.


Section 5.
This Resolution shall take effect and be in full force from and after its passage by the County Council.


Passed and approved this ___ day of ________________, 2018. 


NEWBERRY COUNTY, SOUTH CAROLINA


Signature:  







Name:  Henry H. Livingston III


Title:  







ATTEST

Signature:  





Name:  Susan Fellers

Title:  Clerk to County Council

Exhibit A

Amendment to Fee Agreement
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